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Objectives. To assess the impact of the gender of judges, prosecution attorneys, and defense lawyers
on sentencing decisions at the International Criminal Tribunal for the Former Yugoslavia (ICTY).
Methods. We use regression modeling of all sentences handed down by the ICTY and test for the
impact of gender with direct measures of the numbers and percentages of female actors and through
interactive terms to assess whether there is a gender impact on sexual violence cases. Results. The
results demonstrate that higher levels of female representation in both the prosecution and defense
teams are statistically significant predictors of ICTY sentencing. Conclusions. Gender exercises an
important impact on ICTY sentencing, and our results show that concern for female representation
in international organizations is appropriate and worthy of further study.

Sexual violence during war is as old as accounts of war itself, yet only within the last 30
years has the international community taken action to end the impunity. Rape was often
viewed as the routine consequence of war, a weapon of mass conflict, or as a legitimate
right of conquering armies. The establishment of the International Criminal Tribunal
for the Former Yugoslavia (ICTY) in 1993, and the International Criminal Tribunal for
Rwanda (ICTR) in 1994, resulted in vigorous efforts to prosecute and punish sexual
assaults and rape. The creation of the ad hoc tribunals not only established and advanced
international law about sexual violence, it also increased substantially the role of women
who were actively involved in the legal process as prosecutors, defense counsel, and judges.
Advocates for greater gender representation argued that including women would assure that
allegations of mass rape were vigorously prosecuted and punished (Askin, 2003; Copelon,
2000; Hoefgen, 1999; Bunch, 1995).1 Chief Prosecutor for the ICTY and ICTR, Richard
Goldstone, noted that concerns about sexual violence were critical in establishing the office
of Legal Advisor for Gender-Related Crimes (Goldstone, 2002:278).

∗Direct correspondence to Kimi King, Department of Political Science, University of North Texas, 1155
Union Circle #305340, Denton, TX 76203–5017 〈kking@unt.edu〉. The author will share all data and coding
information for replication purposes. The authors wish to thank Dr. Regina Branton for feedback on this
research.
†Deborah—the only female judge in the Old or New Testament—was sitting under a tree hearing community
disputes when called by God to prophesy and exhort the Israelites to rise up against King Jabin and his General
Sisera who oppressed them. Her lead warrior—Barak—is reluctant to follow her orders unless she goes into
battle. There will be “no glory for you” because the “Lord will deliver Sisera into the hands of a woman”
(Judges 4:9). The prophecy then comes true.

1Estimates indicate that between 12,000 and 50,000 rapes occurred from 1992 to 1995 in the former
Yugoslavia (Coan, 2000:185). Concerns exist about underreporting because Muslim women feared being
disowned by spouses or their communities (Askin, 2003; Copelon, 1994).
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This call for a woman’s “voice” assumes that the presence of women provides a distinctive
perspective that can and should be represented in the decisional process and assumes a priori
that women share homogenous values that translate into the representation of women’s
interests—whatever those may be (Pitkin, 1967; Celis and Childs, 2012; Schreiber, 2012).
This may not be a tenable assumption, and it assumes that women’s interests are aligned.
Is the inclusion of women in international justice sufficient for achieving the policy goal
of vigorously adjudicating sexual violence during armed conflict? Does greater gender
representation imply that women will play a distinctive and influential role in the work of
the international criminal tribunals?

The research explosion about the relationship between women’s involvement in political
institutions and the impact that it has on the process and policy outcomes has resulted
in extensive theoretical development and analysis of women’s rights and representation
within domestic institutions. Quantitative analysis of those interests is more limited when
it comes to examining regional or international organizations. To date, no research has
examined empirically whether the involvement of women as jurists, prosecutors, and
defense counsel translates into substantive representation within international tribunals.
This article employs gender-based theory to further the dialogue by focusing on the effects
of female inclusion on sentencing decisions handed down since the ICTY’s inception.2 We
analyze the sentencing behavior of judges to evaluate the impact of gender in international
justice. In the following sections, we outline the theoretical linkages between gender,
substantive representation, and critical mass, and develop our hypotheses and test them on
sentencing outcomes at the ICTY.

From Margin to Mainstream

Increasingly scholars are examining the role that gender plays at both micro- and
macrolevels of society, politics, and government in terms of the power structures, allo-
cation of resources, and role orientations (Hudson et al., 2012; McBride and Mazur, 2010;
Mazur, 2002). The idea that there are hierarchies of dominance premised on gender at
the microlevel may contribute to nation-states using mechanisms of dominance that create
conflict and divisions at the macrolevel (Hudson et al., 2012). Thus, the well-accepted
notion that the “personal is political” to explain why male domination in the form of
domestic and sexual violence is used to maintain control over women within societies has
given way to a broader recognition that the “private is global,” meaning that micro-level
feminist frameworks offer insights into international relations (Hudson et al., 2012).

Gender-based scholars, who have become increasingly interdisciplinary in examining
women’s roles in international law, conflict, and organizations, have argued that women
bring a unique “voice” to the table, and that gender-based analyses provide insight into
traditionally male-dominated arenas (Tickner, 2001; Enloe, 1993, Menkel-Meadow, 1985,
2005; Gilligan, 1993). Feminist international relations (IR) research has moved from
“margin to mainstream” (Kelly, 2005:474). Whether as victims of war, or arbiters of the
peace, women’s roles are reconceptualized in different contexts, providing opportunities to
examine gender inside institutions and communities (McBride and Mazur, 2010; Kelly,
2005).

Today, feminist scholarship questions what “women’s interests” are because they are not
monolithic concepts that are all things to all people (Childs, 2013; Celis and Childs,

2We do not examine the ICTR at this time given the different emphases of that court in prosecuting sexual
assault cases. The ICTY has given such cases greater priority and achieved greater levels of success.
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2012; Schreiber, 2012). Women have different views depending on the substantive do-
main and it is important to identify what are women’s issues (feminized) and what are
men’s issues (masculinized) (Youngs, 2008; Mazur, 2002). Explicitly incorporating gender-
based strategies into research or institutions means that from the outset one is looking for
gender differences or expects gender stereotypes. “Those seeking difference will find it,
while those who seek to establish women’s equality to men may be more likely to find
more overlap than difference” (Menkel-Meadow, 2005:274). This is especially true where
the issue under inquiry may make it difficult to define what is in “women’s interests”
(e.g., in abortion where conservative Republican women have championed anti-feminist
legislation) (Reingold et al., 2015). In the case of sexual violence, women’s interests may
not all be aligned to protect female victims simply because they are women. For example
women defense attorneys would not prefer to protect a female victim’s interest if it is at the
expense of their clients. Similarly, male judges may be just as sympathetic as their female
colleagues to women who have been victims of sexual assault (Celis and Erzeel, 2015).

Our research adopts a gender-based strategic perspective in contrast to the more “mas-
culinist” (victor’s justice) or “neutral” (legal) models of decisional process (Meernik, King,
and Dancy, 2005; Meernik and King, 2004). We examine whether female interests are
differentially goal-based by examining decision-making contexts where women’s roles and
policy goals are varied (Reingold et al., 2015). We seek to determine whether the gender
composition of the prosecutors, defense counsel, and jurists at the Yugoslav tribunal results
in differential case outcomes by questioning what it means to “represent” female interests.
The ICTY at its creation utilized gender-inclusive strategies in its core mission, assuming
that substantive female representation would necessarily follow in sexual violence cases.
Was that the case?

Representing Gender

To examine how gender interests translate at the ICTY, we rely on Pitkin’s typology of rep-
resentation and accountability, which identified four types of representation that women
may have inside institutions: (1) substantive representation (women “act for” women);
(2) formalistic representation (bestowing of authority on women); (3) descriptive represen-
tation (women resemble those they represent); and (4) symbolic representation (figurehead
representation with no authority) (Pitkin, 1967). We focus here only on the symbolic and
substantive representation of women acting for women, which has received the lion’s share
of research attention.

Theories and findings about representation and gender disparities seem dependent on
the institution and the substantive policy domain under inquiry. There are gender-related
differences in legislative (Bratton and Haynie, 1999; Thomas, 1994) and judicial bodies
(Songer, Davis, and Haire, 1994; Thomas, 1994), while other research is inconclusive (Kir-
patrick, 1974; Bers, 1978). The basic premise in all research is that certain policy domains—
those traditionally considered “women’s work”—have environments where gender can
make a difference (Childs, 2013; Celis and Childs, 2012; Bratton and Ray, 2002; Mazur,
2002; Reingold, 1992).3 In a “skewed” environment, where the nondominant group
(female) is seen as token (and hence marginalized), real substantive representation may

3Descriptive representation assumes policy consequences necessarily follow from representation rather than
being a direct consequence of group representation. Substantive representation is concerned with whether
identifiable and desirable policy outcomes for the minority (nondominant) group are translated to the group
as a result of the policy process.
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be more symbolic. Until diversity increases to a critical mass or tipping point, the
nondominant group is more likely to take on minority group concerns (Dahlerup, 2006;
Kanter, 1977). Thus, women in skewed environments may use their voice more loudly—
especially in the judicial context where women often have greater opportunity to exert
their voice (Songer, Davis, and Haire, 1994).

If gender diversity plays a role in outcomes, it seems most likely that greater levels of
gender representation—the ability of women to be a voice inside the decision-making
process—translates into favorable policy outcomes (or greater substantive representation)
for women or the preferred policy outcome. Women actively contribute to the decision-
making environment in different ways because of the perspective they bring (Farhang and
Wawro, 2004). Kanter’s (1977) seminal study of corporate group culture and decision-
making environments categorized minority group representation to explain differences.
“Uniform groups” contained only members of the majority population; “token” groups
contained less than 15 percent of the population; “tilted groups” comprised 15–40 percent
of the group; and “balanced groups” were 40–50 percent. It was only within tilted and
balanced groups that the minority produced any substantive changes. Does critical mass
make a difference inside institutions, and is there a consensus about what constitutes a
critical mass?

Research remains mixed and inconsistent—the vast majority examines legislatures, and
most effects seem marginal. Dahlerup (1988) used the 30 percent figure to question whether
a critical mass of women in legislatures could change the political dynamics, including:
policy, political discourse, political culture, performance/efficiency, reaction, and power.
She found no support for any proposition except for a gender impact on political climate.
There is some indication that women act for women in legislatures if certain discrete policy
areas are considered where women can use their limited voice to produce changes. Women
need not reach the “tilted” category to have an impact—a 15 percent threshold of New
Zealand female parliamentary members resulted in a policy change for childcare, but even
a 30 percent critical mass of those same members resulted in no substantial policy changes
(Grey, 2006). This suggests that perhaps higher levels of women are needed for substantive
policy influence (Dahlerup, 2006:492).

Other research has found that majority numbers may not be needed for women to in-
fluence policy changes (Reingold, 2000; Towns, 2003), and it may be that lower numbers
of women have greater effectiveness in legislatures because women are perceived as less
threatening to a dominant male agenda (Crowley, 2006). This latter finding is interesting
when viewed from the limited application of critical mass theory to judicial panels, where
scholars have found similar results. Women, when reaching a “tilted group” (15–40 per-
cent), seem to produce different judicial outcomes when sitting in panels. The presence
of at least one woman on a panel is associated with liberal gender effects in U.S. courts
of appeals generally and in support of Title VII sex discrimination and harassment cases
(Peresie, 2005:1780–81), as well as employment discrimination cases specifically (Farhang
and Wawro, 2004).

Gender and Sexual Assault Cases at the Tribunals

Calls for aggressive enforcement of international humanitarian law in the aftermath
of mass sexual violence in the Balkans were premised on gender-based strategies (Coan,
2000). When the ICTY opened its doors, women became a pivotal part of the organization
in large part because of this external pressure by women’s groups and nongovernmental
organizations to investigate and prosecute vigorously allegations of sexual violence because
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it was an attack on identity, self-determination, bodily integrity, families, and the wider
community (Askin, 2003; Tinker, 1999; Stephenson, 1995). As a weapon of war it was
a tactic to annihilate a population by destroying female fertility (preventing future births,
damaging women physically and psychologically, and forcing impregnation by the enemy).
Rape allowed warring males the opportunity to dehumanize a population and give soldiers
the “spoils” of war (Stiglmayer, 1994; Ray, 1999).

From its creation, the ICTY used a gender strategy by focusing on “sexual violence”
with the understanding it was code for “this is a crime against women” and must be
prosecuted (Sellers, 2009). Rule 34 in the Rules of Procedure and Evidence required the
appointment of “qualified women,” and the first Chief Prosecutor, Richard Goldstone,
appointed Patricia Viseur Sellers as the legal advisor to the Office of the Prosecutor (OTP)
for Gender Crimes in 1994 (Carlson, 2006:16). Sellers’s focus was to investigate, indict, and
prosecute gender crimes. The OTP developed guidelines for field investigations of sexual
violence, distributed recommendations for “identifying, deterring, and resolving sexual or
moral harassment inside the Office of the Prosecution,” and developed gender-integrated
teams to enhance investigation effectiveness (Sellers, 2009:6).

The importance of gender-inclusive strategies was vital to ensure women were “judges,
prosecutors, and peacemakers” (Askin, 2003:296). Women became an integral part of
the staffing at the bench and bar of the ICTY and have occupied prominent roles at
all levels within the policy hierarchy—from the presidents and registrars to the defense
and prosecuting attorneys, including two Chief Prosecutors (Louise Arbour and Carla del
Ponte); two Vice Presidents (Judge Florence Mumba, Zambia; Elizabeth Odio Benito, Costa
Rica); one President (Gabrielle Kirk McDonald, USA); and one of the ICTY Registrars
(Dorothee’ De Sampayo, The Netherlands). There was greater gender inclusiveness within
all the different units including OTP, Defense, and the Registry (Mertus, 2008). Thus,
women’s rights groups advocating harsh sentences for those convicted of sexual violence
and the inclusion of women at the ICTY came to be seen as women acting for women
(Sellers, 2009).

There were successes—the ICTY was at the forefront of developing international law,
issuing landmark precedents, defining “sexual assault” explicitly in international law, and
outlawing sexual enslavement. Over time, the tribunal altered the contours of international
humanitarian law on sexual violence and established the form and substance of sexual
violence jurisprudence during armed conflict (Askin, 2004; Sellers, 2002).

All was not gender-friendly, however, at the ICTY. First, while women served in greater
numbers than ever before, there has been only one female president (Judge Gabrielle Kirk
McDonald, USA), and women comprise only two of the 20 current permanent judicial
positions, seven of the 31 former permanent judges, and 13 of the 32 former ad litem
or temporary judges (at the time of writing). Second, the ICTY has been criticized for
poor handling of sexual violence cases—in the early years slow efforts to prosecute and
low numbers of female investigators hampered investigations (Copelon, 2000). As a result,
some female victims were reluctant to report rape or share information, especially with male
investigators (Peterson, 2008:5). Finally, it seemed male-dominated investigators did not
“get it”—“I’ve got ten dead bodies, how do I have time for rape?” and “so a bunch of guys
got riled up after a day of war, what’s the big deal?” (Kuo, 2002:311). There were numerous
criticisms by feminists and women’s groups who raised concerns that the tribunals would
not provide gender justice (Davis, 2000; Sellers and Okuizumi, 1997; Niarachos, 1995).

Does gender matter at the ICTY? In the context of the ICTY’s adversarial process,
women’s “voices” may be heard on both the prosecution and the defense sides of the
courtroom, leaving jurists to make the ultimate policy determination. We take as the
starting point for model testing the notion that greater numbers of women (symbolic
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representation) increase the likelihood that there are differences in policy outcomes
(substantive representation).

Hypotheses

Prosecutors, defense counsel, and judges each have a standpoint, perspective, and con-
sciousness of gender inequality—even if it is that they believe none exists (Martin, Reynolds,
and Keith, 2002). Feminist theory would hypothesize that women’s subordinate status
raises consciousness about gender and its relation to power structures. Judges, as part of
the “societal gender order,” are necessarily expected to represent their gender in the courts
(Martin et al., 2002). Women will have greater consciousness about gender stereotypes and
the status of women relative to men. This awareness about the dynamics of gender bias
implies that women will have greater sensitivity to it in gender-related issues, especially
those involving victims’ rights and the larger community recovering from mass conflict
(Hudson et al., 2012; Sellers, 2009; Mertus, 2008; Gilligan, 1993; Matsuda, 1996).

On the Bench

Women’s groups called for the appointment of female judges to bring greater gender
sensitivity to give a unique voice to the ICTY because it had been entirely missing from
earlier efforts at judging international crimes (Davis, 2000; Dewey and St. Germain, 2012;
Menkel-Meadow, 2005). Women’s groups were critical in drafting certain rules to borrow
from national laws on sexual violence to provide greater protection from these assaults.
Female judges have even been instrumental in convincing the OTP to amend indictments
to include charges of rape (Goldstone, 2002; King and Greening, 2007). As one female
judge, H. E. Odio-Benito said: “There will be no justice unless women are part of that
justice” (quoted in Hoefgen, 1999:168). While the issue of sexual violence may have
facilitated the inclusion of women in the decisional process at the ICTY, that does not
necessarily mean that women give lengthier sentences in nonsexual violence cases.

We argue that female ICTY judges may impose lengthier sentences because they more
readily identify with victims of the war—especially the women and the children who
lost family members. Typically, women are the keepers of the community while men go
off to conflict. Moreover, in the wake of mass violence, women may bear the brunt of
cleaning up the mess after the war is over (Hudson et al., 2012). While this “ethic of care”
for female judges may be heightened in the context of sexual violence—an area that has
been a “traditional” female policy domain for judges and lawmakers (Campanaro, 2001;
MacKinnon, 1994)—women jurists may also translate this into their role in cases that do
not involve sexual violence.4 Female jurists at the ICTY have noted gender matters as a judge
(Wald, 2000; McDonald, 2000). “Gender difference has been a significant factor in judicial
decision-making” because women “bring new humanity to bear on the decision-making
process” (Wilson, 1990:522). So while we might expect female judges to be particularly
sensitized to issues in their policy domain (sexual violence), this may also translate into
a larger worldview about being tough on defendants convicted of other crimes under the
Tribunal’s jurisdiction. Thus, gender difference may stem from sentiments that the culture

4The overwhelming number of defendants has been male with the exception of Biljana Plavsic (ICTY) and
Pauline Nyiramasuhuko (ICTR).
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of impunity contributes to violence in the future, and that this will disproportionately
affect women because men make the decision about militarization, but women deal with
the consequences on the family (Enloe, 2014). Accordingly, we suggest the following
hypotheses:

Hypothesis 1a: In general, Trial Chambers with female judges will sentence defendants to
longer terms in prison.

Hypothesis 1b: Trial Chambers with female judges will sentence defendants convicted of
sexual crimes to longer terms in prison.

At the Bar

When it comes to the OTP and defense counsel, women’s involvement at the ICTY—
especially in sexual violence cases—was thought to be important because women would
be more sensitive to gender issues (Goldstone, 2002) and more attentive to the needs of
the community in the aftermath of war (Hudson et al., 2012; Enloe, 2014). In assessing
whether women bring a unique voice, perspective, and set of interests to the prosecution and
defense of gender crimes, we must first acknowledge the role orientations of the attorneys
and recognize that gender is not a monolithic concept (Menkel-Meadow, 1985, 2005). Both
prosecutors and defense counsel are presumably advocates first and gender advocates second.
Both prosecutors and defense attorneys have different and competing priorities for how
they see the imposition and application of international legal principles. As advocates, they
represent for their clients. Differences exist between male and female attorneys in terms of
attitudes and opinions, and these perspectives play themselves out in the decisional process.
These differences, in turn, have an impact on the ultimate outcomes—the sentences that
those convicted of international humanitarian crimes ultimately receive.

Prosecution. We contend that the increased presence of women on the prosecution
both in general and in sexual violence cases in particular brings a different voice and
expertise to cases that may or may not be more effective (Elliott, 2011). It is not whether
women are acting for women, but whether female prosecutors are acting for the public as a
whole—both men and women. Women as “keepers of the community” have insights and
“gender-specific perceptions” that enhance the ability of female prosecutors to make the
case that the defendant deserves to pay for his crimes (Copelon, 2000; Hoefgen, 1999:169).
Women working in prosecution teams at the ICTY have pushed for aggressive enforcement,
especially sexual violence claims (Sellers, 2009; Coan, 2000; Goldstone, 2002; Hoefgen,
1999; Kuo, 2002). Female prosecutors may be sensitized to victims’ issues (MacKinnon,
1994; Merry, 2001) and from the outset of the case can develop strategies that marshal the
best evidence, key attributes of the case, and the defendant’s responsibility that contribute
to lengthier sentences. Especially in rape cases where international law and jurisprudential
doctrine is relatively new, there may be particular legal strategies that are more successful
for winning convictions. Women may bring a different, and perhaps a stronger, skillset to
the resolution of the case (Askin, 2003; Sellers, 2009).

Hypothesis 2a: In general, greater numbers of women on prosecution teams should result
in lengthier sentences for defendants.

Hypothesis 2b: More women on prosecution teams should result in lengthier sentences for
defendants in cases where the accused is convicted of sexual violence.
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Defense. Women appear not only for the prosecution, they also appear on behalf of the
defendant, and their presence may or may not help the defendant’s case. In the context
of the ICTY, women’s “interests” may not manifest themselves in the same way because
there is not the same sense of shared interests given the role orientation and ultimate goals of
the prosecutorial process (Schreiber, 2012; Celis and Childs, 2012). Prosecutors want to see
lengthy sentences, while defense attorneys seek lower ones. Simply put, OTP females have
a perspective that focuses on women’s rights and ending the culture of impunity while the
defense is concerned with defendants’ rights and ensuring that the process is fundamentally
fair for the accused. Thus, substantive representation is more strategic in the context of
an international institution like the ICTY because here it is not “how” women make a
difference for women, but “whether” they make a difference for their clients (the OTP
“represents” victim interests and the defense represents defendant interests). Thus, female
defense attorneys are much less likely to see the issue of war crimes prosecution through a
“gendered lens,” and instead see it as one where the international community is trying to
hold their client unfairly responsible for something that was the consequence of domestic
upheaval and power struggles (Žarkov, 2010).

This distinction is especially important. There is no a priori reason to believe that a female
defense attorney will be less zealous for the defendant because there are rape charges. The
notion of a gender standpoint—a consciousness about gender identity—relevant to female
judges because of their decisional role or to female prosecutors because of their advocacy
role may not trigger the same way for female defense attorneys (Martin, Reynolds, and
Keith, 2002). This may be particularly important where propaganda and nationalism
influenced notions of masculinity and femininity about sexual violence (Žarkov, 2010).
ICTY defendants using female attorneys may be seeking to enhance their legitimacy or
sympathy, or in some other manner create a connection with the victims or judges (Jacobs,
1993), as if to say “he cannot be such a bad man after all, look at who is defending
him.” Accused war criminals may have greater credibility if a woman defends them on
such charges. Women may have an easier time cross-examining witnesses, or a female
attorney may present a sympathetic face to the chambers—especially in sexual violence
cases (Siemens 2004).

The female attorney’s own role identity may be heightened because she is a woman. She
may feel particularly determined to see her client exonerated or receive a lower sentence
because she has unique insights into how to guide testimony in ways that make more
compelling arguments. Here, gender consciousness may give women an advantage. Women
may present the case in chief and cross-examine before judges using alternative lines of
argument, thus undermining OTP witness testimony by challenging male prosecutors with
different perspectives (Sellers, 2009; Askin, 2003).

Hypothesis 3a: In general, the greater the number of female defense attorneys on teams, the
lower the sentences given to defendants.

Hypothesis 3b: More women on defense teams should result in lighter sentences in cases
where the accused is convicted of sexual violence.

Data and Variables

All data described below are available from the ICTY website and court documents
that are publicly available.5 We analyze sentences handed down for each defendant from

5Found at 〈www.un.org/icty〉. We chose not to analyze specific verdicts of the ICTY as currently there are
no data regarding (1) quality of courtroom evidence that specific crimes occurred; (2) quality of courtroom
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1996 (the date of the first decision) to the present for all cases in which the defendant was
either found guilty or pled guilty. We do not include cases sent back after appeal because
these are more about appellate command rather than cases of first impression. We do not
examine the decision to convict as a substantial majority of cases result in a guilty verdict
(approximately 91 percent). The final set comprises 95 guilty verdicts, of which 47 cases
involved sexual violence and 38 cases resulted in convictions (12 of these 38 were guilty
pleas).

The dependent variable—sentence length—measures the number of months the ICTY
mandates the defendant should receive for the crimes for which he or she is found guilty.
The sentences for sexual violence cases range from 24 months to life (mean 217 months).
Consistent with all other research on ICTY sentencing, life sentences are artificially set
to the highest nonlife sentence handed down at the Trial-Chamber level—552 months
(Radislav Krstic) (Meernik, King, and Dancy, 2005).

Our independent variables are the gender composition of the legal teams and Chambers
in any given case and whether the individual was found guilty of rape or sexual violence
among the charges ultimately convicted. Gender distributions of the three-judge panels,
prosecutors, and defense counsel were taken from ICTY records and public documents.
For each case, we coded judges’ gender and percentages of women on the prosecution
and defense teams. There were no all-female judicial panels. Raw numbers for males and
females and the percentages used for “critical mass” (which are the proportion of women
to men on teams) can be found in the online appendix.

Control Variables

We include several control variables to ensure the model is as accurate as possible and
that gender effects are not being conflated with other factors. These variables include:
(1) the gravity of the crime; (2) the level of responsibility of the accused; (3) whether
the defendant entered a plea of guilty; (4) the number of counts on which the defendant
was found guilty; and (5) the number of aggravating and mitigating factors used by the
Trial Chamber to determine the sentence. The gravity of the crime is especially critical
(Meernik, King, and Dancy, 2005). Genocide (the crime of all crimes) and crimes against
humanity are crimes against civilian populations, while war crimes do not always carry
such a stigma. The latter categories of crimes (while horrific) may not receive the same
sanction because they are committed in the fog of war, whereas the former categories may
receive greater sentences because of the impact on noncombatants. Therefore, we employ a
binary variable for persons convicted of genocide, and a binary variable for those convicted
of crimes against humanity. We also control for the defendant’s authority in the political
and military hierarchy (Power). We distinguish the defendant’s level of authority—the
greater the level of power, the greater the sentence (this variable is coded “1” for low-level
foot soldiers and guards; “2” for local or mid-level military and political commanders; and
“3” for persons with national military or political command authority). We also include
a dummy variable for whether a guilty plea was entered (presumably lowering the overall
sentence) and a counter (ranging from 1 to 31) for the number of guilty counts for which the
defendant was convicted (the more counts convicted, the lengthier the sentence). We count
the number of aggravating circumstances and the number of mitigating circumstances the
judges cite as relevant in their sentencing decisions.

evidence that the specific individual possessed the necessary liability and intent. We are not aware of any
research that seeks to predict judges’ verdicts on criminal activity in general and accusations of sexual assault
in particular.
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TABLE 1

Sentencing Model at ICTY

Coefficient Standard Error

Power 21.8 11.3∗

Guilty plea 11.0 29.4
Genocide 303.0 54.3∗∗∗

Crime against humanity 96.4 21.7∗∗∗

Number of guilty 7.0 2.1∗∗∗

Total number of aggravating factors 26.2 7.3∗∗∗

Total number of mitigating factors −12.1 5.2∗∗

Rape charge −28.3 26.7
Constant 33.5 35.0
R-squared 59.7
N = 95

∗0.05 significance level; ∗∗0.01 significance level; ∗∗∗0.001 significance level.

Analysis

All estimates are derived from OLS regression using Stata 13 with the defendant’s
sentence as the unit of analysis. We use robust standard errors that are clustered on the trials
(n = 56, as many trials involve more than one defendant) of defendants (n = 95). We note
that within trials, sentences vary between defendants because of differences in individual
charges and convictions. Before exploring our hypotheses, we examine a basic decision-
making model in Table 1 that examines our control variables accounting for whether the
defendant was convicted of sexual violence.

Examining the basic model indicates that even after controlling for other factors used
by ICTY judges in the sentencing process, persons charged with sexual violence receive
lower sentences. With the exception of guilty plea, all of the control variables have the
anticipated sign and are consistent with what other research has shown regarding ICTY
sentencing behavior (Meernik, 2011). These results could reinforce what critics have said
about the ICTY and sexual violence because if a defendant was found guilty of a sexual
violence charge, he was sentenced to 28 months less, ceteris paribus. While the variable
is not statistically significant, these results are contrary to what has previously been found
about sexual violence in a study from the first decade of sexual violence cases looking
exclusively at judicial gender (King and Greening, 2007).

This still leaves outstanding the role of gender and substantive orientation in the cases
generally, and the sexual violence cases specifically. To examine more holistically how gender
plays itself out at the ICTY, four different versions of the model were specified to measure
specific effects from the independent variables of judge and attorney gender, along with
sexual violence and interactive terms to capture the effects of each on sentencing outcomes.
The results are presented inTable 2. The numbered models include the gradual inclusion of
variables of interest to measure the effects of gender and sexual violence cases on sentencing
outcomes.

In the “Female Voice” (model 2) results, it seems that the gender compositions of OTP
and defense have an impact on sentencing outcomes, but that increased percentages of
women on the bench do not. The gender of the judge seems to make no significant
difference in sentencing outcomes. Looking across versions 2 through 4 of the models,
it appears that panels involving female judges give higher sentences, but the results are
consistently insignificant. We note that in model 4, women judges give, ceteris paribus,
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only 1.2 months less for nonsexual violence cases, but that this number increases to
32.7 months if the defendant is found guilty of a sexual violence charge. Consistent with
prior research and calls for women to be included as part of the legal strategy for the effective
prosecution of sexual violence cases, the results, while not significant, may indicate that
female judges provide more lengthy sanctions to sexual predators (King and Greening,
2007; Sellers, 2009).

Are there effects coming from the inclusion of women on legal teams? What is striking
about the results in Table 2 is the disentangling of gender effects more generally, and the
impact of women’s voices in sexual violence cases more specifically. If we examine “Female
Voice and Rape” (model 3), which only measures female influence and the separate impact
of sexual violence charges, it appears that women have had more of an impact in nonsexual
violence cases. The coefficient for the percentage of women in OTP teams is positive
and statistically significant and shows that greater female involvement leads to lengthier
sentences. To sort out the interaction effects of women working on prosecution and defense
teams in sexual violence cases, an additional model “Female Voice/Rape Interaction” (model
4) measures the individual effects of each. What we find is that once we account for the
involvement of women in sexual violence cases, defendants receive 96.8 months less than
they would otherwise have received. For ICTY critics and those who have argued that the
institution does not “get it” (Clark, 2014; Askin, 2003; Kuo, 2002), our results indicate
that such concerns may be valid.

Yet that would not tell the whole story. The calls to include women as part of the legal
and institutional structure produced the desired effect of the critics who championed the
involvement of women to further the substantive representation of women’s interests for
prosecuting sexual violence. Looking first to the OTP we see that “Female Voice” (model
2; 26.9 months) and “Female Voice and Rape” (model 3; 31.7 months) versions of the
model show significant increased sentences in cases with higher rates of women. This
effect, however, is owing to the increased effectiveness of women in sexual violence cases
as the “Female Violence/Rape Interaction” (model 4) reveals. Once we account for the
percentages of women on prosecution teams in sexual violence cases, defendants receive
39.1 months more, ceteris paribus—while the effect of including women in nonsexual
violence cases is no longer significant. In general, the results are more supportive of a
positive relationship between gender representation and increased sentencing on sexual
assault cases.

Turning to defense attorneys, the results are more limited. While having greater propor-
tions of women on a defendant’s team resulted in significantly reduced sentences for both
the “Female Voice” (model 2; 34.2 months) and the “Female Voice and Rape” (model 3;
30.9 months) versions of the model, this effect disappears in the final model (model 4) that
separates out the effects of gender composition and sexual violence. While not significant,
defendants do receive almost 39 months less in sexual violence cases and 13.6 months less
in nonsexual violence cases by having women on their side. This provides support for the
proposition that women do not always act “for” women, but that the role orientation of
the woman, not just gender, is what matters more (Celis and Childs, 2012).

To investigate more fully the impact of gender inclusion, we calculated the predicted
values of our key variables of interest while holding other variables constant at specific
values. The results in Table 3 illustrate the estimated impact on sentences that resulted.
The baseline estimated sentence is predicated on an all-male panel, which is estimated
to sentence individuals, on average, to terms of 107.4 months—holding all variables
constant at their mean. Going from no women to the mean number of women for each
role orientation (judge, prosecutor, and defense), we see an increase of 74.1 months in
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TABLE 3

Estimating Sentencing Outcomes

Female Representation Scenarios All-Male Panel (107.4 Months)
Sexual Violence Case Sentence Difference

Mean female panel 181.5 74.1
Critical mass female panel 201.3 93.9
Judicial voice (one judge) 142.5 35.1
Judicial voice (two judges) 141.1 33.7
No female prosecutors 133.1 25.7
No female defense 98.4 –9.0

sentencing. We also calculated a “critical mass” value (a predicted value that relies on
the composition of panels at key cutpoints in the data), which we set at 0.33 for female
prosecutors, 0.2 for female defense counsel, and at 0.33 for female judges. The findings
support the proposition that incorporating women as prosecutors and judges serves to
increase sentences in sexual violence cases. Having one or two women judges on the panel
increases the overall sentence by 35.1 months (one judge) or 33.7 months (two judges).
This raises an important finding for future research. To what extent is there a saturation
point for substantive representation? Here, more female judges did not necessarily result in
higher sentences as we shift from trials with one judge to two judges. Perhaps once there
is a critical mass, increasing female representation does not necessarily translate into more
favorable outcomes for women’s interests. Finally, holding all other variables at their mean,
we see that the absence of females on the prosecution team still means that the defendant
gets 25 months more than in cases where there is no female voice in the courtroom in
any of the roles (defense or Chambers). Conversely, women as defense attorneys are also
effective in reducing overall sentences, as the final row reflects—here the predicted value
changes to show that defendants who have at least one female attorney in a sexual violence
case receive (on average) nine months less than those who have no female representation.

Conclusions and Implications for Further Research

So where do gender-based strategies go from here for both mainstream IR and feminist
IR? Should scholars continue to examine such gender-based approaches in the context of
international judicial and other international institutions and events? Do women bring
a different voice to international relations and does this voice vary depending upon the
context and environment where it is raised? Our results support the proposition that
including women to represent “a woman’s domain”—here sexual violence—results in the
desired representation being actualized (at least as measured by our policy outcomes—
lengthier sentences for war crimes defendants). If women are using their “voice,” it is not
to be advocates exclusively for sexual violence victims. As the results from female defense
attorneys reveals, women have role orientations that are not exclusively gender based and
that can shift depending on their client (Kanter, 1977; Dahlerup, 2005). It is important to
move beyond gender-based stereotypes about female roles, and instead analyze all aspects
of the influence of gender in IR research (Celis and Childs, 2012; Schreiber, 2012).

Like the majority of “critical mass” research, we find that regardless of tipping points
or minority status, women have the ability to shape outputs that are part of a “woman’s
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domain” even when their numbers do not constitute majorities (Kanter, 1977; Dahlerup,
1988, 2006; Reingold, 2000; Towns, 2003; Crowley, 2006). It is important to note that our
findings regarding judicial decision making may be substantively different from other policy
domains and environments where majorities are needed to accomplish representational
goals (Peresie, 2005; Farhang and Wawro, 2004; Towns, 2003).

Perhaps female prosecuting attorneys and female judges do not have the luxury of being
able to pursue a “gender strategy” (Sellers 2009), but it appears as though there has still
been an impact on sentencing outcomes in cases where more women’s voices are heard.
We find, like some research on legislatures, that the pursuit of gender-based strategies
depends on how and why women are participating, not just where they are participating
(Bratton, 2005; Celis, 2008; Crowley, 2006). Our results also highlight the importance of
the development of a better understanding of women’s integration into the institution and
how such integration and substantive representation may influence institutional outcomes.

We question whether women need to hold majorities to shape substantive representation
outputs. Women attorneys and jurists alike may be able to exert gender influence inside
judicial institutions more easily in certain policy domains where they have specific interests,
such as sexual assault issues, but further research is needed in this area. What substantive
representation research should examine is whether there are short-term or long-term gains
in policy outputs that come with the integration of women. Given that Carla del Ponte—a
woman—systematically cut back on the prosecution of sexual violence crimes, we should
be careful in assuming that “putting women in” will necessarily mean gender benefits will
accrue. Perhaps gender-based strategies can work for a short period of time, but the question
remains about whether strategies survive over the long term (see King and Greening, 2007).
This, too, has been noted by those at the war crimes tribunal who caution that competing
pressures limit the ability to maintain such strategies (Sellers, 2009; Wald, 2003).
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